STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,792
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision of the Departnent of
Social Welfare not to reinburse himfor out of pocket
expenditures for nedications nmade during a period in which he
was subsequently determ ned to have been eligible for
Medi cai d.

FI NDI NGS OF FACT

The parties have stipulated to the follow ng facts and
attached exhibits:
ORDER
The decision of the Departnent is affirned.
REASONS
In the general schene of the Medicaid program paynent
for nmedical services are nmade directly to providers rather
t han recipients even when the recipients have already paid
the bills. M»> 152. Exceptions are made for persons who
were initially wongfully denied but not for persons who
paid bills while awaiting initial eligibility
determ nations. The regul ations provide that:
When Medi caid coverage is granted after bills have been

paid (for exanple, through application for retroactive
coverage), the recipient nay ask the provider to bil
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Medi caid and refund the recipient's paynent. |If the

provi der agrees to do so, he/she nust accept the

Medi cai d al | owance and refund the full anount of the

reci pient's paynent.

M> 152

The petitioner does not challenge the validity of this
rule but seeks to avoid the operation of the above rule and
to obtain reinbursenent for the purchase of nedications he
made during his retroactive eligibility period but before he
even applied for Medicaid by arguing that the Departnent
failed inits duty to advise himof his obligation to apply
for Medicaid thereby causing a delay in his eligibility
determ nation. The petitioner's argunent is essentially one
of estoppel .

The Board has held in the past that estoppel against

the Departnent is an extraordi nary renmedy which nmust neet

the four elenments established by the Vernont Suprene Court

in Fisher v. Poole, 142 Vt. 162, 168 (1982):

: . first, the party to be estopped nust know the
facts; second, the party being estopped nust intend
that his conduct shall be acted upon or the acts nust
be such that a party asserting the estoppel has a right
to believe it is so intended; third, the latter nust be
ignorant of the true facts; and finally, the party
asserting the estoppel nust rely on the conduct of the
party to be estopped to his detrinent.

In addition, when estoppel is asserted against a
gover nment agency which would prevent it fromapplying its
own rules, the Board has adopted an additional criterion,

set forth by the Suprene Court in Burlington Fire Fighters

Assoc., et. al. v. Gty of Burlington, 149 Vvt. 293 (1988),

that the injustice is so great that it outweighs the public
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interest in seeing the governnent carry out its usua
obligations. Fair Hearings No. 9273 and 10, 195.

In order to neet his burden in this case, the
petitioner nmust show that the Departnent knew that he needed
to file a new application to neet his spend down and was
required to but failed to communicate that fact to him and
that the Departnent knew or shoul d have known that the
petitioner would likely file a new application or not in
reliance on the information given to him The petitioner
nmust al so show that he did not and coul d not reasonably have
been expected to know that he had to file a new application
wi th his spend-down docunentation and that he in fact did
not file a timely application and was thereby harned.
Finally, the petitioner nust show that the injustice of
having to pay $132.52 out of his own pocket for expenses
whi ch were subsequently covered by Medicaid is an injustice
of a degree sufficient to bar the inposition of the no
rei mbursenent rule

Under the Departnment's rules, a witten application is
requi red before a determ nation can be made for Medicaid
eligibility:

Any i ndividual who wants Medicaid nmust file a Medicaid
application with the Departnent except:

An individual who has applied at a Social Security
O fice for Supplenental Security |ncone.

I f an individual granted SSI/AABD al so wants
retroactive Medicaid coverage before the start of the
cash assi stance grant, he/she nust file a separate
application for retroactive Medicaid coverage and be
found eligible based on criteria other than receiving
cash assi st ance.
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Filing an application neans taking or mailing a signed
Medi cai d application formto a Departnent O fice,
preferable the District Ofice responsible for the town
where the applicant lives. Departnment offices give
Medi cai d application forns to any individual who asks
for one. Medicaid providers, referring agencies and
ot her locations serving the public may al so keep
suppl i es of application forns.

The application form nust be signed by the individual
applying for Medicaid or his/her authorized
representative.

M> 111
The regul ations further provide that:
Medi caid may be granted retroactively for up to three
cal endar nonths prior to the nonth of application,

provided that all eligibility criteria were net during
the retroactive period to be granted .

M> 113

There is no evidence to support a conclusion that the
Department gave the petitioner erroneous information about
his need to file an application in this matter, such as
affirmatively advising himthat he did not need to file an
application or taking actions which could fairly be
interpreted as so signifying. |If the petitioner is to
succeed in showing that the Departnent msled him it would
be because the Departnment had a further obligation to
affirmatively advise the petitioner of the need for an
application which it failed to do.

There is no question but that the petitioner has an
obligation to affirmatively advise applicants for various
wel fare benefits as to their rights and obligations.

Lavigne v. D.S.W, 139 vt. 114 (1980), Fair Hearing No.
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10,195. As the filing of a signed application is a
prerequisite for eligibility determnation (see M> 111
above), the Departnent is bound to advise applicants of
their duty to do so. See 42 C.F.R > 435.905. The issue,

then, is whether the Departnent told the petitioner that he
needed to file an application when he felt he nmet his spend
down.

The notice sent to the petitioner in January, which
cl osed his Medicaid case, did not explicitly state that he
needed to file a new application. He was told by the
Department, however, that his case was closed, that if his
situation changed he should "let us know', that he "may" be
eligible for Medicaid coverage if certain events occurred,

and that he needed to "ask us to reconsider your

eligibility."1 That notice in essence directs the
petitioner to recontact the Departnment when his situation
changes.

In Fair Hearing No. 8342 the Board determ ned in a case
involving notification of the operation of the ANFC | unp-sum
rules that it is not necessary to detail a rule in witing
to a petitioner. Wat is essential, the Board concluded, is
to communicate in witing to a disqualified recipient the
i nportance of contacting the Departnment when certain changes
occur. The Departnment is then required to conmunicate
accurately to the petitioner what the petitioner's further

rights and obligations are at that tinmne.
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The witten notice given to the petitioner in this case
coul d have easily said "you need to file a new application
in the future". However, there is no reason why the worker
could not orally informthe petitioner of this requirenent
as well. As in the ANFC case, as long as the petitioner was
clearly told to contact the Departnent about future Medicaid
eligibility upon the occurrence of any change, the notice
shoul d be sufficient, at |east at the outset. O course
once the Departnment is contacted, it nust then give out the
correct detailed information.

In this case the Departnment was contacted when the
change occurred by soneone purporting to be a relative
representing the petitioner. That person was clearly told
of the need to file a new application and how assi st ance
m ght be obtained in doing so. As the petitioner hinself
never called in and no one acting on his behal f including
the representative of the Council on Aging, ever indicated
to the Departnment that the relative did not represent himor
that the petitioner needed forns, there was certainly no
reason for the Departnment to know or suspect that the
petitioner may have been unaware of this requirenent or may
have been unable to obtain the form \Wen the Departnent
did receive an application for another programfromthe
petitioner, it inmmediately used it to process his
application in a manner which preserved his eligibility for
the entire period clainmed. It cannot be found on these

facts, therefore, that the Departnment failed in its duty to



Fair Hearing No. 10,792 Page 7

the petitioner.

Even if the Departnent should | egally have done nore in
this case, there is no evidence fromwhich it can be
concluded that the petitioner or his representative was in
fact unaware that he needed to file a new application. The
stipulation provided by the parties only indicates that a
witten application was not filed until June 23, 1991.

There is no indication as to why the petitioner had not
filed the application before that tinme. There is not even
an allegation in this case that the petitioner or his
representative msunderstood the filing requirenents.

In addition, although the petitioner may have suffered
a real detrinment (an out-of-pocket expense of $132.52) it
cannot be said that the detrinment was caused by any w ongful
action of the Departnment or that the detrinment was unusual
or unjust. In spite of the delay in the filing of his
application, the petitioner was still determ ned Medicaid
eligible back to May 13, the first day of his
hospitalization. Even if he had filed his application on
May 13, there is no reason to suppose that Medicaid
eligibility would have been i medi ately determ ned. The
Department has thirty days to make a determ nation which in
this case would involve verifying nmedical bills and doing
cal cul ations. The evidence shows that at this tinme the
wor kers were very busy and runni ng behi nd schedul e about two
weeks or nmore. (It took seventeen days to process the June

23 request.) It is very possible therefore that the
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petitioner may have waited until md-June to get a Medicaid
card anyway.

In addition, expenditures for necessary nedical bills,
especi ally nmedi ci ne often becones necessary for applicants
before eligibility can be determ ned and cards issued. Had
the petitioner notified the Departnent of his need, he may
have been found eligible for General Assistance or sone
ot her emergency program However, there is no evidence that
the petitioner notified the Departnent at any tinme as to his
need. The petitioner has put forth no evidence in this
case showing that the situation is so unique and unjust that
t he Departnent should be prevented frominposing its
regul atory ban on rei nbursenents for all in the petitioner's
situation.

Finally, the petitioner asserts that if he cannot be
rei nbursed for the $132.52 he spent, in the alternative he
wants it to be applied to his next spend-down period which
began Septenber 1, 1991. The Departnent refuses to do so
citing its regulations at M> 414 and 443. Those
regul ations refer to spend-down cal cul ati ons and direct that
calculation for an eligibility period "include expenses
incurred prior to the current period provided they have not
been used in a previous accounting period to grant Medicaid
and they were either paid in the current period or remain
unpaid and continuing liability can be established". The
$132.52 bill was obviously both incurred and paid in a

period prior to Septenmber 1, 1991. The regulation clearly
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prohibits that bill from being used to cal cul ate the spend-
down for the new peri od.

There being no reason to either except the petitioner
fromthe ban on rei nbursenents for expenses paid prior to
the establishnment of eligibility or to apply the paynents
toward current spend-down requirenents, the decision of the
Depart ment shoul d be affirned.

FOOTNOTE

1The petitioner was al so apparently provided a panphl et
whi ch further explained his rights and obligations which,
unfortunately, neither party saw fit to place into evidence.
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